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November 16, 2020 

 
Sent Via US Mail & Electronic Mail: 

 
City of Henderson 
Henderson City Hall 
PO Box 95050 
Henderson, NV 89009 
 
City Attorney - Civil Division 
240 S Water St., 4th Floor 
Henderson, NV 89009 
 
 

RE: Greater Las Vegas Short Term Rental Association’s Opposition to City Council 
Regular Agenda Item No. O-38. 

 
To City of Henderson City Council Members and City Attorney: 
 
 This law firm represents the Greater Las Vegas Short Term Rental Association (also 
referred to herein as the “Association”) and individual property owners who are opposed to 
Agenda Item No. O-38, which proposes a number of changes to short term rental regulation in the 
City of Henderson.  This proposed ordinance, if enacted, is facially unconstitutional and, once 
enacted, will be enforced in an unconstitutional manner.  Accordingly, if changes are not made to 
protect the rights of our clients, we will consider and pursue all legal options available.   
 

I. Background  
 

In 2019, the City of Henderson (also referred to herein as the “City”) City Council voted 
to legalize short term rentals in the City.  While this did not modify any existing property rights 
that property owners already had, the Association and individual property owners this law firm 
represents saw this action as a glimmer of hope that the City would actively protect the rights of 
all property owners in the City of Henderson.  Since that time, there have been a number of 
conversations between our clients and the City to ensure regulation does not prohibit protected 
activity, and that it instead encourages responsible property ownership. Sadly, this hope is 
beginning to fade as the Council considers changes to its municipal code that will cause egregious 
harm to property owners in the City of Henderson.   
 

The City is now considering revisions to its short-term rental ordinance at the November 
17, 2020 meeting.  These actions are causing serious concern to those who will be affected.  It 
appears that the City is regressing on its commitment to property owners—and this very Council’s 
constituents—in an arbitrary way.  The proposed ordinance is facially unconstitutional and will 
likely be applied in an unconstitutional manner.  With the utmost urgence—and to ensure the 
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Association and property owners who will be affected by the proposed ordinance alert the City of 
potential legal ramifications for adopting the ordinance—the City should deny staff’s 
recommendation and refuse to adopt the proposed changes to Henderson’s Municipal Code.   

 
That said, the City should lift the moratorium.  Many people who have purchased property 

are waiting to use their property in a Constitutional way.  The existing moratorium prevents 
protected use of their property.  This letter’s objection to the proposed ordinance is not intended 
to oppose the City’s continued moratorium.  While the City vets the Constitutional claims in this 
letter, property owners should not be precluded from offering short term rentals.   

 
II. Staff’s Recommendation Regarding the Proposed Ordinance 

 
 The Council is considering the following recommendations by City Staff: 
 

• Clarifying the types of actions or inactions that constitute violations of Henderson 
Municipal Code 19.5.3.G; 

• Requiring authorization for persons to act on behalf of entity owners; 
• Revising the process for filing complaints; 
• Implementing a new 1,000’ distance separation requirement between short-term vacation 

rental properties; 
• Limiting non-owner short-term vacation rental properties to being rented a maximum of 

21 days each calendar month; 
• Requiring that all on-site parking be used prior to utilizing street parking, and other noise 

and response requirements, among others; 
• Changing the enforcement section to include revisions to the appeals and administrative 

hearing processes; 
• Clarifying the numbers and types of violations that lead to termination of the registration; 

and revisions to the fine and fee schedule; 
• Adding a definition of “party” to the defined terms section. 

 
III. The Proposed Ordinance is Unconstitutional and Deprives Homeowners of their 

Property Rights. 
 

A number of these changes are unconstitutional, worsening the existing ordinance that 
deprives property owners their basic rights.  This letter serves to place the City of Henderson on 
notice that its passing of Item No. O-38 may force the Association, and the affected individuals, 
to file suit and seek immediate injunctive relief.  

The U.S. Constitution was designed to prevent certain subjects from political controversy,   
“so that special interests could not hijack government to undermine others’ liberties.”  West Va. 
State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943).  “One’s right to life, liberty, and property, 
to free speech, a free press, freedom of worship and assembly, and other fundamental rights may 
not be submitted to vote; they depend on the outcome of no elections.”  Id.  (emphasis added).  The 
reality is, when local officials attempt to subvert the Constitutional underpinning of these rights, 
they frequently exclude politically disfavored groups at the direct cost of those groups’ 
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Constitutional protections.  See, e.g., Texas Dep't of Hous. & Cmty. Affairs v. Inclusive Cmtys. 
Project, Inc., 135 S. Ct. 2507, 2522 (2015).  These constitutional protections, however, are not up 
for debate.  They cannot be removed by a local government.  And they should not be altered or 
restricted merely because one group of property owners dislikes the way another group of property 
owners decide to use their land.   

1. The existing ordinance, and the proposed changes to hours during which people 
may congregate, and limits on said congregation, infringe on the U.S. 
Constitution’s right to freedom of association and freedom of assembly.  
 

The Constitution’s right to association and freedom of assembly protects the rights of all 
citizens to assemble and associate.  While there may be differences in the way assembly is 
regulated on public property, private property rights are more absolute.  Restrictions cannot be 
placed on assembly-with-permission on private property.  If government attempts to restrict the 
use of private property, the result is a constitutional hampering for both property and private rights.   
Cf. Members of City Council of City of L.A. v. Taxpayers for Vincent, 466 U.S. 789, 811, 104 S.Ct. 
2118, 80 L.Ed.2d 772 (1984) (“So here, the validity of the esthetic interest in the elimination of 
signs on public property is not compromised by failing to extend the ban to private property. The 
private citizen's interest in controlling the use of his own property justifies the disparate 
treatment.”); Stanley v. Georgia, 394 U.S. 557, 565, 89 S.Ct. 1243, 22 L.Ed.2d 542 
(1969) (“Whatever may be the justifications for other statutes regulating obscenity, we do not think 
they reach into the privacy of one's own home. If the First Amendment means anything, it means 
that a State has no business telling a man, sitting alone in his own house, what books he may read 
or what films he may watch.”).   

Undoubtedly, the right to assemble is as strong, if not stronger, when it is exercised on 
private property with the permission of the owner.  A property owner’s choice to allow assembly 
and congregation on his or her property creates a necessary nexus of property and privacy rights 
that immunizes the activity from restriction.  The City’s existing and proposed ordinance are 
therefore constitutionally precluded.  Cf. Jones v. Parmley, 465 F.3d 46, 56 (2d Cir. 2006) (“First 
Amendment protections, furthermore, are especially strong where an individual engages in speech 
activity from his or her own private property.”) (citing City of Ladue v. Gilleo, 512 U.S. 43, 58, 
114 S.Ct. 2038, 129 L.Ed.2d 36 (1994)). 

We’ll put it simply; the City’s restriction of this fundamental right to physically congregate 
on private property—peacefully—will not survive strict scrutiny.   See Washington v. Glucksberg, 
521 U.S. 702, 720, 117 S.Ct. 2258 (explaining that due-process clause “provides heightened 
protection against government interference with certain fundamental rights and liberty interests”).  
There are facially neutral and constitutional ways to regulate the alleged negative externalities of 
short term rentals.  Cities already do this with various nuisance ordinances.  But absent a 
compelling interest that would justify the City’s existing and proposed restrictions on property 
owners, the City’s basis for the ordinance will not be enough and will likely be ruled 
unconstitutional.   See Schad v. Borough of Mt. Ephraim, 452 U.S. 61, 71, 101 S.Ct. 2176, 68 
L.Ed.2d 671 (1981) (“[W]hen the government intrudes on one of the liberties protected by the Due 
Process Clause of the Fourteenth Amendment, ‘this Court must examine carefully the importance 
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of the governmental interests advanced and the extent to which they are served by the challenged 
regulation.’”).  

The Constitution requires much more than the City’s current rationale.  Cities must show 
with specificity that there is a compelling interest in imposing the burden on the right to assemble, 
not a compelling interest in general.  Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 
546 U.S. 418, 432, 126 S.Ct. 1211, 163 L.Ed.2d 1017 (2006)).  The City of Henderson cannot 
show this because there is no compelling interest that cannot be accomplished by less restrictive 
means.   

The City’s apparent rationale for this regulation is to protect its local population of 
homeowners.  While this seems admirable, keeping visitors away is not a proper reason to limit 
homeowners’ property rights.  Localities have tried to use this justification time-and-time again.  
Ordinances with this rationale underpinning municipal decision making has repeatedly been struck 
down as a non-justified basis for policy. See, e.g., City of Cleburne, Tex. v. Cleburne Living Ctr., 
473 U.S. 432, 446-47 (1985); Moore v. City of East Cleveland, Ohio, 431 U.S. 494, 502 
(1977); U.S. Dep't of Agric. v. Moreno, 413 U.S. 528, 534 (1973); Buchanan v. Warley, 245 U.S. 
60, 80-81 (1917).  Given the facially unconstitutional nature of the City’s proposed ordinance, it 
should strongly consider not adopting the proposed ordinance.   

2. The Ordinance’s 21-day limit on occupancy—and 1000 feet distance 
requirement— are irrational and unconstitutional takings. 
 

The Takings Clause under the Fifth Amendment of the United States Constitution prohibits 
the government from taking private property for public use without just compensation.  U.S. 
Const. amend. V.; McCarren Intern. Airport v. Sisolak, 122 Nev. 645, 661-62, 137 P.3d 1110 
(2006).  Likewise, Article 1, Section 8(6) of the Nevada Constitution states “[p]rivate property 
shall not be taken for public use without just compensation having been first made, or secured.”  
When a regulation on the use of property removes a right the property owner has—depriving that 
owner of economic benefits and causing a physical invasion of property—the “regulation goes too 
far [and] will be recognized as a taking.”  Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415, 43 
S.Ct. 158, 67 L.Ed. 322 (1922) 

The City’s proposed ordinance violates the Takings Clause of the United States and Nevada 
Constitution because “the deprivation is contrary to reasonable investment-backed expectations.”  
Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992).  Property owners who are and 
will be affected by the current and proposed ordinance purchased homes in the City of Henderson, 
in part, as an investment.  They purchased homes when oversight was more at ease and their ability 
to profit off of their homes was much greater.  The proposed ordinance slashes profitability by 
removing nearly one-third of the days a home may be rented.  This removes investment opportunity 
and is a taking without just compensation.  Likewise, the 1000 feet distance requirement removes 
a reasonable expectation of land use, and potential for profit. Both of these concerns, at a minimum, 
entitle homeowners compensation as a regulatory taking and make the City’s Ordinance 
unconstitutional absent compensation for the homeowners.   
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The City should consider, at a minimum, the financial ramifications of its actions being 
deemed a taking.  If the property owners prevail in establishing the City’s actions were an 
unconstitutional taking, the City could be forced to compensate property owners far beyond the 
costs it estimates for defending the lawsuit.   

3. The proposed ordinance’s security camera mandate, and requirement that 
property owners overturn the footage without probable cause, is an unreasonable 
search and seizure. 
 

The Fourth Amendment to the United States Constitution provides that “[t]he right of the 
people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated.”  Article I, Section 18 of the 
Nevada Constitution similarly provides, “[t]he right of the people to be secure in their persons, 
houses, papers and effects against unreasonable seizures and searches shall not be violated.”  
Under either Federal or State law, the proposed mandate that property owners place security 
cameras on their property and obligation that they overturn security footage is unconstitutional.   

The proposed ordinance infringes in multiple ways.  First, it requires that each short term 
rental install front facing cameras that must remain functioning.  This mandate is an unreasonable 
search for any potential tenant, or the owner of the home, as they would otherwise have an 
expectation of privacy.  No similar mandate exists on private property.  Second, the ordinance 
requires that owner make available to the City of Henderson any footage collected “if requested.”  
This is a patently unreasonable seizure.  Absent probable cause, the City should not be entitled 
anything that could lead to civil or criminal liability.  There is also no option to decline and a 
homeowner must comply, regardless of the City having probable cause or bringing formal charges 
against the homeowner to stay in good standing.   

This argument is not novel.  While the issue has not yet been addressed in Nevada, the 
Supreme Court of Massachusetts considered warrantless use of security camera footage.  
Commonwealth v. Mora, 485 Mass. 360, 2020 WL 4516093 (2020).  It determined that before 
engaging in prolonged warrantless surveillance of potential suspects home, investigators must 
obtain a warrant based on probable cause pursuant to search and seizure.  Likewise, and using 
existing Nevada law as its basis, a Court will more than likely deem this provision unconstitutional 
as it violates private citizen’s rights against unreasonable searches and seizures.   

4. Many of the proposed changes fail to satisfy the minimum requirements of equal 
protection and would not survive even rational basis review by a court.   

 
Even if the City’s ordinance is not struck down as unconstitutional under the grounds 

identified above, a number of its choices are arbitrary and without rational basis.   The City should 
be aware that a Court may invalidate the Ordinance under any level of review, including rational 
basis.  Portions of the proposed ordinance—the 1000 feet requirement, age by which people are 
counted for occupancy, and the 21-day requirement to name a few—are not rationally related to a 
legitimate government purpose because there is no substantial difference between other options 
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the City could have chosen.  Instead, the City seemingly decided on a regulation at random, which 
would not survive judicial review.   

An Ordinance is only rationally related to a legitimate government interest when the 
Ordinance’s scheme and purpose demonstrates that the purpose and goal are achieved by the 
Ordinance.  See Romer v. Evans, 517 U.S. 620, 623-33 (1996).  This test is not merely a rubber-
stamp but decide to be a check on arbitrary decisions.  See Mathews v. Lucas, 427 U.S. 495, 510 
(1976) (“Rational basis review . . . is not ‘toothless.’”).  Accordingly, the City will need to justify 
its choice beyond asserting it was a valid one.   

 The existing and proposed ordinance for the City of Henderson are not rationally related 
to a legitimate government interest.  There is no reasonable difference between 1000 feet and 1200 
feet between rentals.  There is no reasonable difference between a seven-year-old being considered 
an occupant and a six-year-old not.  Neither is there a reasonable difference between a 21-day limit 
on occupancy and a 28-day limit on occupancy.  The 21-day limit on occupancy is especially 
problematic under rational basis review.  The City’s basis is that it is less than a 30-day limit, 
which would convert the tenancy presumptively to month-to-month.  However, in distinguishing 
between tenancy at common and a short term rental, the City arbitrarily removes a significant 
number of days during which property owners could use their property.  There is simply no rational 
basis tied to 21-days.  

The Constitutional issues outlined above far from encapsulate the egregious nature of the 
ordinance, and do not articulate all of the constitutional issues the Association and individuals may 
raise in a future lawsuit.  We strongly hope you will reconsider its adoption and urge you to repeal 
the existing unconstitutional ordinances.  If the City of Henderson is unwilling to self-regulate 
unconstitutional acts, we will be forced to promptly file suit and seek immediate injunctive relief.  

IV. Concluding Remarks 
 

In 2020, our communities have been devastated by COVID-19 and the collapse of our 
economy.  The City’s choice to further hamper the ability for homeowners to generate income, 
while spending time and money on a flawed ordinance like this, makes no public policy sense.  It 
should be tabled indefinitely with direction to staff to meet with the stakeholders so that all parties 
involved can develop an ordinance that is preserves the protections instilled in the United States 
and Nevada Constitution.   

 
To be clear, this opposition letter is not the result of one disgruntled homeowner.  It is the 

work of a number of passionate property owners in the City of Henderson.  This group of 
passionate property owners have the means and resources to fully challenge and vet this ordinance 
in court.  They would prefer, at this point, for the Council to make the right choices that prevent 
their Constitutional deprivation.  Be apprised, if this case is required to go forward, the petitioners 
would be entitled attorney’s fees and costs incurred under Section 1988 of United States Code.   
 
// 
// 
// 
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The group of passionate property owners, and an organization that advocates on the 
property owner’s behalf, includes the following, in addition to many others:  
 
Greater Las Vegas Short Term Rental Association 
Szehsing Chang 
Laura Foy 
Sanh, Chen-Huynh 
Xuan He 
Rachel Hopper 
Phillip Jorge 
James Kirages 
Tyler Kirages 
Cindy Lowman 
Deric Makein 
Nick Markosian 
Geoffrey D. Pelosi 
Malee Anne Simpson 
Sean Toly 
Sherry Toly 
Wei,yu-Kang 
 
 Do not hesitate to contact me or my office with any questions or concerns. 
 
       Sincere regards,  

        
   

     
     
    Alex R. Velto, Esq.  
    For the firm 
 
    

cc: Greater Las Vegas Short Term Rental Association 


